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The libellants in an admiralty suit in personam, are entitled, under the Rules 
prescribed by the Supreme Court of the United States regulating the practice 
in causes of admiralty and maritime jurisdiction, to process of arrest against the 
person of the defendant, notwithstanding imprisonment for debt has been abol- 
ished by law in the State where the suit is brought. 


The facts and circumstances of the case appear from 
the opinion of the Court. 

Conkiin, J. The defendant having been arrested on 
mesne process, issued at the suit of the libellants, a mo- 
tion is now made, in his behalf, to discharge him from ar- 
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rest, on the ground that the process was not warranted 
by law. 

In January, 1845, in pursuance of the act ot’ Congress 
of August 23d, 1842, ch. 188, the Supreme Court of the 
United States prescribed a code of rules to regulate the 
practice of the Courts of the United States, in cases of 
admiralty and maritime jurisdiction. Among these rules 
are the following : 

‘In suits in personam the mesne process may be by a 
simple warrant of arrest of the person of the defendant, 
in the nature ofa capias, or by a warrant of arrest of the 
person of the defendant, with a clause therein that if he 
cannot be found, to attach his goods and chattels to the 
amount sued for, or, if such property cannot be found, to 
attach his credits and effects to the amount sued for, in 
the hands of the garnishees named therein ; or by a sim- 
ple monition, in the nature of a summons to appear and 
answer to the suit, as the libellant shall, in his libel or 
information, pray for or elect.” 

“In all cases when the decree is for the payment of 
money, the libellant may, at his election, have an attach- 
ment to compel the defendant to perform the decree, ora 
writ of execution in the nature of a capias, and of a fien 
facias, commanding the marshal, or his deputy, to levy 
the amount thereof of the goods and chattels of the de- 
fendant ; and for want thereof, to arrest his body to an- 
swer the exigency of the execution. In all other cases, 
the decree may be enforced by an attachment to compel 
the defendant to perform the decree ; and upon such at- 
tachment the defendant may be arrested and committed 
to prison until he performs the decree, or is otherwise dis- 
charged by law, or by the order of the Court.” 

At the date of these rules, process of arrest, both 
mesne and final, had, at all times, been in familiar use in 
Courts of Admiralty of this country as well as of other 











U. S. DISTRICT COURT. 339 


countries. In thus openly sanctioning this form of pro- 
cess the two rules above recited were but simply deciara- 
tory of the antecedent general law. But imprisonment 
for debt had been previously abolished in the State of New 
York, and in several other States; and by the act of Con- 
gress of February 28, 1839, ch. 35, and the supplemental 
act of January 14th, 1841, these state laws, and any oth- 
ers for the like purpose which might by any of the States 
be subsequently enacted, were expressly adopted and de- 
clared obligatory upon the Courts of the United States, 
sitting in the States where they should exist. The lan- 
guage of these rules, purporting to have been framed un- 
der a power conferred by a subsequent act of Congress, 
is nevertheless explicit and unlimited. On what ground 
then can the Courts for whose guidance they were pre- 
scribed, lawfully refuse to carry them into effect 7 

It has been suggested that the above cited acts of Con- 
gress, adopting the State laws, may have been inadver- 
tently overlooked by the Supreme Court. But until the 
inferior courts shall have been informed by that court, it 
would be neither decorous nor proper for them to act up- 
on this assumption ; and besides, even conceding it to be 
well founded, the rules would still be valid and obligato- 
ry, if the Supreme Court had power to prescribe them. 

It has been intimated, also, that Congress had no au- 
thority to delegate to the Supreme Court a power so im- 
portant as that of restoring the right to imprisonment for 
debt, after it had been abolished by law. But there are 
not wanting many instances of the delegation, by Con- 
gress, of powers in their nature legislative, and which 
have nevertheless been adjudged to be valid, or been ac- 
quiesced in as such. Thus, for example, authority has 
been given by law to the Secretary of War to prescribe 
regulations relative to the granting of pensions, in pursu- 
ance of which he has directed certain oaths to be taken, 
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and has designated certain officers by whom they are to 
be administered ; and it has been judicially held that false 
swearing, under these regulations, constitutes the crime 
of perjury. 

It has, moreover, been argued that the rules in question 
were not warranted by the language of the act, in pursu- 
ance of which they were framed. It is readily conceded 
that to justify the engrafting of even so limited an excep- 
tion, upon a statute designed to secure the personal liber- 
ty of the citizen, the authority ought to be clear. On re- 
ferring to the act of 1842, it will, however, be seen that it 
does, in terms, invest the Supreme Court with plenary 
power and authority to regulate the forms of process and 
the whole practice of the Courts of the United States. 
But, even admitting the power to be doubtful, it cannot 
reasonably be expected of this court, that it should as- 
sume to sitin judgment upon the acts of the Supreme 
Court, on a charge of usurpation. 

In regard to all these objections, it is to be farther ob- 
served, that they severally assume as unquestionable that 
the above cited acts of 1839 and 1841 were intended by 
Congress, to embrace suits in admiralty, as well as those 
at common law. But the Supreme Court may have 
thought otherwise. The acts of Congress abolish impris- 
onment for debt on process issuing from a Court of the 
United States, where it is forbidden by the State law. 
But there are no State Courts of Admiralty, and no admi- 
ralty process, therefore, to which the State laws, proprio 
vigore, apply. 

Perhaps, however, the most probable supposition is, 
that the Supreme Court, whatever it might suppose to be 
the true construction of the acts of 1839 and 1841, believ- 
ing itself fully warranted by the subsequent act of 1842, 
even to restore to suitors in the admiralty, if in truth it 
had been abrogated, the right to all the customary and 
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long established forms of process, was of opinion that the 
abolition of the process of arrest, and along with it, of 
those securities exacted and enforced by means of it, so 
conducive to the effectual and speedy enforcement of jus- 
tice, would be unwise and inadmissible. 

But whatever views of the subject may have governed 
the Supreme Court, in the adoption and proinulgation of 
the rules in question, I consider it to be my duty to give 
effect to them, until I shall be otherwise instructed by that 
court. The motion for the discharge of the defendant is, 


therefore, denied. 


Auburn, November 27, 1849. 


JACOB T. MERRITT AND OTHERS, tiveLiants, vs. EDWARD SACKETT 
AND GEORGE SACKETT, pDErENpDaNts. 


The jurisdiction of the Court of an action ix personam in favor of material 


men doubted, and its exercise declined. 


The tacts and circumstances ot the case are stated in 
the opinion of the Court. 

ConkKLIN, J. This is an action im personam, on the ad- 
miralty side of the Court, instituted under the act of Con- 
gress of February 26, 1845, conferring a quasi-admiralty 
jurisdiction upon the District Courts of the United States, 
of certain cases arising out of the commerce and naviga- 
tion of the lakes. The suit is for the value of certain ar- 
ticles of ship-chandlery sold by the libellants, who are 
dealers in such articles, having their place of business in 
the city of New York, to the defendants resident at Sack- 
etts Harbor, in this district, alleged to have been design- 
ed for use, by the defendants, in the completion and fitting 
out of the schooners Arkansas and Alabama, at the latter 
place. 

A warrant of arrest having been issued and returned 
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executed, it is now, on the return day of the process, ob- 
jected, in behalf of the defendant, that the Court has no 
jurisdiction of the case, and that the defendant ought 
therefore to be discharged from arrest, and the libel dis- 
missed. The objection is founded on the domestic char- 
acter of the vessel, and Tam the more anxious explicitly 
to state the grounds of the conclusion at whieh I have ar- 
rived, because itis at variance with what was said by me 
some months ago, when called on to decide upon the ad- 
mission of a libelof the like nature with this. My answer 
in that case to the application of the proctor for an order 
directing process to issue, Was as follows : 

* Whether this suit is maintainable is a question which 
has not yet been directly decided by the Supreme Court. 
The admiralty jurisdiction of the American Courts of 
suits én personam, by material men for labor, materials, and 
supplies, in a home port, was however distinctly asserted 
by Mr. Justice Story in delivering the opinion of the 
Court in the early case of the General Smith, and follows 
as a necessary consequence of the doctrines constantly as- 
serted and acted upon by him in his cireuit. The princi- 
ple upon which he is well known to have uniformly insis- 
ted, is, that the admiralty jurisdiction tn personam extends 
to all maritime contracts ; and the contract in question is 
clearly of that character—whether in the case of a domes- 
tic Or of a foreign vessel. It is upon this ground alone 
that the admiralty takes cognizance of liens in favor of 
material men, given by state laws, for repairs and sup- 
plies furnished in a home port. Several of the Judges of 
the Supreme Court, in dissenting opinions, and at the cir- 
cuit, have controverted this general principle; but it has 
been uniformly acquiesced in and repeatedly applied by 
the majority of the Court, as it has also been by several 
of the District Courts. 

Under these circumstances, I do not feel at liberty to 
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decline to take cognizance of suits in personam, in favor of 
material men in the cases of vessels embraced by the act 
of Congress, although the services may have been ren- 
dered, or the materials or supplies furnished, at the place 
of the owner’s residence. 

In the foregoing review of the question, it will be seen, 
no reference is made to rule 12th, of the rules prescrib- 
ed by the Supreme Court of the United States 1845, to 
regulate the practice of the Courts of the United States, 
incases of admiralty and maritime jurisdiction. In fact the 
rule was then altogether overlooked. It is as follows: 

“Tn all suits by material men, for supplies, or repairs, 
or other necessaries for a foreign ship, or for a ship in a 
foreign port, the libellant may proceed against the ship 
and freight in rem, or against the master or owner alone 
in personam ; and the like proceedings in rem shall apply 
to cases of domestic ships, where, by the local law, a lien 
is given to material men for supplies, repairs, or other ne- 
cessaries.”” 

The direct object of this rule was to prescribe, or de- 
clare, the various forms of remedy, to which those known 
in admiralty jurisprudence as material men, shall have 
a right to resort for the enforcement of their claims. It 
is one of a series of rules, by the others of which it is im- 
mediately followed, having the like object in relation to 
other subjects of admiralty jurisdiction. The latter branch 
of the rule, authorizing a suit in rem, for supplies furnish- 
ed to a domestic vessel, where by the local law a lien is 
given, may not necessarily require a construction which 
would exclude a farther remedy in personam—though 
there is strong color for such an interpretation, according 
to the legal maxim, expressio unis exclusio est alterius. 

But these rules imply a consciousness, on the part of 
the Judges of the Supreme Court, of the right, and, in- 
deed, of the necessity, of exercising to some extent, what 
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savors strongly of discretionary authority, in determining 
the limits and conditions of this branch of the jurisdiction 
of the American Courts: and no one who is familiar with 
the uncertainty and difficulty by which the subject, as left 
by the Constitution and the Judicial Act of 1789, was en- 
vironed, and the discussions to which it has given rise, can 
fail to perceive the impossibility of excluding considera- 
tions of expediency altogether from the inquiry. This is 
a pointof some importance in the present case, because, 
although the general principle has been incidentally as- 
serted on several occasions by the Supreme Court, that 
all maritime contracts fall within the scope of the admiral- 
ty jurisdiction, (and the contracts of material men are re- 
puted to be of this deseription,) yet what was said in the 
case of the General Smith, 4 Wheat. R. 438, as to the 
right of the material man to sue iz personam in the admi- 
ralty, was but an obiter dictum, and in the subsequent case 
of Ramsey vs. Allegre, 12 Wheat. R. 611, the Court ex- 
pressly waived any decision upon the question of this 
right, and one of the Judges, in a very elaborate opinion, 
unequivocally denied its existence. 

Under these circumstances it seems not unreasonable to 
suppose that the Supreme Court thought proper, if not 
absolutely (by implication) to repudiate the remedy in 
personam in the case of domestic vessels, at least to re- 
serve the question for future consideration. The contract 
of marine insurance is also, so far as I can discern, unde- 
niably a maritime contract, and as such, was very natural- 
ly held by the late Mr. Justice Story to be comprised 
within the admiralty jurisdiction of the Courts of the Uni- 
ted States. Still, in no instance is it believed, out of the 
First Circuit, has a suit in the admiralty been maintained 
or instituted on this species of contract ; and in the case 
of the New Jersey Steam Navigation Company vs. The 
Merchants’ Bank of Boston, 6 Howard’s R. 344, the dis- 
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tinguished counsel for the libellant, though arguing in fa- 
vor of a comprehensive admiralty jurisdiction, expressly 
disclaimed its existence in the case of marine insurance. 
In order, however, to justify this disclaimer, it became ne- 
cessary for him to qualify the general principle above 
mentioned, affirming the admiralty jurisdiction over all 
contracts in their nature maritime, and virtually to limit 
it to these for the performance of maritime services. 

But the principle thus restricted, would exclude mate- 
rial men, as well in the case of foreign asof domestic ves- 
sels, and also bottomry bonds, which have at all times 
been admitted to be within the admiralty jurisdiction, even 
in England. If, therefore policies of insurance are to be 
excluded from the admiralty jurisdiction, the exception, 
so far as I am able to discern, will be purely arbitrary : and 
yet the impression seems to be generally entertained, that 
the Supreme Court is not likely, if the question should ev- 
er be brought before it for decision, to uphold the admi- 
ralty jurisdiction over this species of contract. 

With respect to the remedies for materials or supplies 
furnished for a vessel in her home port, it is also to be ob- 
served, that it is only in virtue of the lien given by a State 
law that the admiralty jurisdiction is held to attach atall ; 
and if the question had not already been determined, it 
might be worth while to consider, whether it would not 
be better to leave such liens to be enforced in the State 
tribunals alone. But the ground on which the established 
doctrine rests, is, that while the lien given by the local 
law is to be regarded as in its nature maritime, and there- 
fore fit to be enforced by admiralty process, yet that no 
len is given by the general maritime law—the contract 
being but an ordinary personal transaction between the 


parties residing in the same place, and the exigencies of 
commerce not requiring that any lien should be implied. 
Would it be absurd, then, to hold the contract to be one 
with which the maritime law has no especial concern, and 
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which therefore confers no right to resort to a maritime 
court for its enforcement ? 

Without pursuing the enquiry further, my conclusion 
is, that the omission in the Rule above cited, of any men- 
tion of a remedy én personam in favor of material men in a 
home port, was made ev industria, and was designed to be 
significant. For this reason alone, therefore, | deem it 
more safe and discreet, for the present at least, to ab- 
stain from the exercise of this jurisdiction. There is an- 
other consideration also connected with the subject, 
which, under existing circumstances, is fitted to awaken 
additional caution in dealing with this question, and which 
might, perhaps not improperly, in some degree influence 
a decision upon the propriety of assuming a doubtful au- 
thority. To render the remedy in question more effect- 
ive than a suit at common law in a State Court, resort 
must be had to the process of arrest against the person of 
the defendant; and it was doubtless in the hope of deriv- 
ing superior advantage from the employment of this form 
of process, that the libellants have seen fit to come into 
this court at all. But imprisonment for debt by means of 
process issued from the State Courts, having in this State 
been abolished by law, its continuance, through the pro- 
cess of the national courts, in cases of admiralty jurisdic- 
tion, isregarded with jealousy and distrust. Ina recent 
case, the legality of such process from this court was de- 
nied, but was upheld by the court. And in the present 
case, as I am informed, a writ of Habeas Corpus has been 
sued out by the defendant, before one of the State judg- 
es, on the ground that the process of arrest was not war- 
ranted by law. Collision between the state and national 
authorities is always to be deeply regretted, and no en- 
lightened and patriotic functionary can be insensible to the 
duty of carefully abstaining, as far as he can consistently 
with paramount obligations, from all acts likely to lead to 
so deplorable a result. 
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Wistrict Court of the ilnited States. 


EASTERN DISTRICT OF PENNSYLVANIA. 


VANDERSLICE vrs. THE STEAM TOW-BOAT SUPERIOR—Is ApmrrRacty. 


1. Considerations stated by Kane, J., for holding a steam tug to the rigid ac- 
countability of a common carrier, in opposition to the casein 3 Hill N. Y. R. 9. 


2. The Captain of a steam tug isthe pilot of the voyage, and is the best 


judge of the sufficiency of the canal boat taken in tow to resist the weather, 


and of the adequacy of her crew to do what may be required for her protec- 


tion, and cannot limit his responsibility by a notice given at the time of com 
menciug the voyage, that it must be at the risk of the canal boat. 


3. The steam tug, notwithstaudiug such notice, is bound foi xercise of 


all that skill and care which the circu nstances of the case demand. 


Opinion per KANg, J. 

The steamer Superior was customarily employed by 
the Philadelphia and Havre de Grace Steam Towboat 
Company in towing vessels for hire between Philadelphia 
and the Delaware outlet of the Chesapeake and Delaware 
Canal. 

On the 15th of March, 1846, Captain Metz, her com- 
mander, was applied to by the libellant, to tow his canal 
boat, the Judge Roger, then Jaden with a valuable cargo, 
down the river. 

Captain Metz objected. alleging that the state of the 
Weather was such as to make the trip a hazardous one ; 
but being pressed by the libellant and several other mas- 
ters of canal boats which were in waiting, he finally con- 
sented to take them, saying at the same time that “ the 
Weather was unfit to go down the river that day, and that 
if they must and would go down, they must do so on their 
own responsibility,” or ‘at their own risk.” 

Three of the canal boats were thereupon attached to 
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the sides of the steamer; but one of them meeting with 
an accident immediately after, two only proceeded. Of 
these, one was very soon cast offat the request of her cap- 
tain; thus leaving only the boat of the libellant, who per- 
sisted in his purpose to go on. 

They had not however made much progress before it 
was deemed prudent to detach the Judge Roger from the 
side of the steamer, and to tow her astern. In doing so, 
the canal boat got into the trough of the sea, and rolled so 
heavily as to lose some casks of merchandize, that made 
part of her deck load; and it was then agreed that she 
should be run in upon the mud flats on the Pennsylvania 
side above the Pier at the Greenwich Point house, where 
it was thought she might take the shore safely. 

It was ebb-tide, and the wind was blowing hard from the 
Jersey shore. The mancuvre of casting off the canal boat 
was executed badly on one side or the other, and she 
struck against the pier with so much violence as to dam- 
age her greatly. She succeeded, however, in anchoring 
a short distance below; when the steamer, returning el- 
ther for the purpose of rendering assistance, or of receiv- 
ing the towline which had been left fast to the canal boat, 
came into collision with her so forcibly as to break sever- 
al of her own paddle wheels, and further to injure the ca- 
nal boat in a greater or less degree. 

After this the steamer again took her tow conducting 
herin anearly sinking state towards the Jersey shore ; and 
having almost reached it, she again cast her off, and di- 
rected her course for Philadelphia. But the depth of the 
water and the adverse wind and probably also the condi- 
tion of the canal boat prevented the libellant from beech- 
ing his boat by means of poles, and she in consequence 
drifted out into the stream. The steamer returned upon 
observing this; but again coming into collision with her 
broke into her stern and completed her wreck. 
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The boat sank, her hatches came off, part of her cargo 
drifted out, and nearly if not quite allof the remainder 
was damaged. 

I believe that there is no dispute upon the facts which 
Ihave recapitulated. The discrepancies in the testimo- 
ny relate to the sea-worthiness of the canal boat at the 
time of leaving Philadelphia, and the degree of skill and 
care displayed by the steamer in the subsequent inei- 
dents. 

The libellant claims indemnity for the damage done to 
his boat and her cargo by these repeated collisions. He 
considers the steamer as in the occupation of a common 
earrier, and liable for all losses which have not been oc- 
casioned by the act of God, or of public enemies; and he 
denies that the limitation by the captain of his responsi- 
bility, by the notice to the libellant, if admissible at all, 
can be so extendedas to exempt him from liability under the 
circumstances presented by the evidence. For he says 
in the second place, that the loss was directly occasioned 
by a want of that ordinary skill and care on the part of 
the steamer which are engaged by every carrier of goods 
for hire. 

The claimants, the Tow Boat Company, deny that they 
are common carriers; and assert that being ordinary bail- 
ees, bound as such by force of the ordinary contract only 
to the exercise of ordinary care and skill, their special dis- 
claimer of responsibility, impliedly acceded to by the li- 
bellant at the time of contract, must be construed as ex- 
empting them from liability for everything except just that 
measure of skill and care which would be exacted by the 
circumstances of a voyage which involved no special or 
extraordinary hazards. They affirm that they did exer- 
cise this measure of skill and care; that the collision of 
the canal boat against the pier was occasioned by her be- 
ing insufficiently manned ; and that, as to the two su bse- 
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quent collisions, they must be referred to the state of the 
weather, and were, moreover, in their consequences of no 
importance, since the first collision had reduced the canal 
boat to a state of wreck. 

The first question thus presented is: Whether steam 
tugs, whose regular and constant business it is to tow 
boats for hire, are to be regarded as common carriers, 
when the owner or master of the boat towed remains on 
board of it. Chancellor Kent, in his Commentaries, Vol. 
2, 599, includes them in this class of bailees, but cites no 
authority for the position. On the other hand, Judge Sto- 
ry excludes them from it, Bailments 496, referring in the 
margin to the case of Alexander vy. Greene, 3 Hill, 9. 

I confess that, after reading that case over carefully, 
the reasoning of the court does not appear to me conclu- 
sive, and thatl am much more impressed by the argument 
of the counsel for the unsuccessfal party. It has been 
suggested, that such steam tugs should perhaps holda 
place between common carriers and ordinary bailees for 
the carriage of goods; not liable in general for loss by 
fire or robbery, since the owner or his immediate agent 
has to a certain extent the continued supervision of his 
property, but to be otherwise held to the highest degree 
of accountability, since the vessel towed is for the time 
under their control—quite as much so as the baggage of 
a passenger ina stage coach. 

But, if they are not to form a distinct new category, I 
should be strongly inclined to the opinion that they must 
be treated as common carriers. 

Their occupation is essentially a public one—they hold 
themselves out to the world as ready to serve all who will 
employ them, and they have whatever of advantage any 
common carrier can derive from such a public announce- 


ment. 
They have the custody and direction of the vessel to be 
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transported: it is generally fastened to the steamer in 
such a manner as not to be safely detached while the two 
are in motion, unless by the act of those on board the 
steamer; and if detached while on the way, the boat is 
without any power of providing for her safety. The 
hands on board the boat, moreover, receive their orders 
from the steamer’s captain—and in fact the two move on 
together under the sole impulse and guidance of the 
steamer. 

The vast interests, which are daily confided to such 
steam tugs, the hazards to which our internal commerce 
may be subjected by a want of the highest degree of skill 
and care on the part of those who command them, and 
the difficulty of drawing the line in a court of justice be- 
tween the consequences of mismanagement and those of 
mere stress of weather, or, where these come together, 
as they often do, of assigning to each its appropriate share 
of influence ;—these considerations urge us very strongly 
to hold the steam tug to the rigid accountability of a com- 
mon Carrier. 

But I do not think it necessary to decide the question. 
Though the law of Pennsylvania under which this con- 
tract was made, seems to be settled by the Supreme 
Court of the State, however reluctantly, that a common 
carrier may restrict his common law liability by special 
contract ; yet the extent to which such a limitation may 
go is itself limited very strictly. It has never been con- 
tended, that the limitations can be so enlarged as to re- 
lieve him from the exercise of all ordinary skill, diligence 
and care. The utmost, for which he has ever been al- 
lowed to stipulate, is that his liability should be subject to 
the same rules as that of an ordinary bailee for hire. 

What then was the liability of the steamer, considered 
as an ordinary bailee, who, at the time of contracting, had 
given to the master of the canal boat the special notice 
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which is in proof? Independent of that notice the en- 
gagement was for the exercise of adequate skill, and of 
reasonable care and prudence in towing the boat to her 
destination,—skill and prudence, both adapted to the cir- 
cumstances, hazardous or otherwise. Did the notice va- 
ry this engagement ? 

In the case of Alexander vs. Greene, already referred 
to, it was decided that an engagement to tow a boat “at 
the risk of the master and ownecs thereof” relieved the 
steam tug fromall liabilities arising from a want of ordin- 
ary care and skill; and it has been contended here with 
great force, that the notice by Captain Metz that if the 
canal boat determined to go, it must be on her own re- 
sponsibility or at her own risk, should have an equally 
broad effect. 

I acknowledge that I cannot distinguish the two forms 
of expression, so as to give them a difference of iraport. 
But I have not been able to satisfy myself, that the no- 
tice in either case should have the effect contended for. 


1 cannot conceive of a contract for transportation, which 
shall be so limited, as to exonerate the carrier, when the 
property entrusted to him is destroyed by his negligence 
or want of skill. Such a contract would have no merito- 
rious consideration: its terms involve no engagement at 
all: it means nothing, but that the carrier will not frau- 
dulently or wilfully destroy the property ; and to this ev- 
ery man, whether carrier or not, is bound by the law of 
the land, in reference to the property of every other man, 
without any contract whatever. 

In my judgment a saving of this sort would be repug- 
nant to the spirit and purpose, as well as the body of the 
contract ; and, were such an interpretation claimed for 
the notice in this case, I could not regard it otherwise than 
as void. Such I may remark, seems to be the opinion 
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also of the accomplished editor of the American Leading 
Cases, in his comments on this decision. 

But the claimants here do not assert this doctrine with- 
out qualification. They admit themselves bound for the 
reasonable skill and diligence which would be adequate 
to an ordinary risk; and only ask exemption from em- 
ploying that higher skill and diligence which the particu- 
lar emergency in this case called for. 

Still I cannot accede to the legal policy which would 
sustain even such a limitation. It could never have a 
practical interpretation. 

What is its import ? Does it mean that if in consequence 
of the storm the captain of the steamer shall become too 
much absorbed in anxiety for his own safety to think of 
any thing else, this shall be enough to discharge him and 
his steamer from liability ? Does it mean that he may cast 
off his tow to the mercy of the elements, so soon as he 
becomes sensible that his own risk is increased by keeping 
it attached? His own safety, and the safety of his tow 
would no doubt have been more complete, if neither had 
left the wharf at Philadelphia; now, what increase of 
peril, beyond that of encountering the elements at all, 
shall be deemed the casus federis, which is to excuse his 
negligence or want of skill in meeting it! And how are 
we to subdivide and distribute the indicia of nautical skill 
and prudence, so as to mete out to the vessel under tow 
itsjust portion of them in the varying contingencies of 
such a voyage !—asserting for it all that would be needed 
in favorable weather, but denying its right to any more 7— 
distinguishing circumstances into ordinary and peculiar, 
that differ only by inappreciable degrees, as the height of 
awave, or the force with which the wind blows, and re- 
ferring the injury which is complained of to one or the 
other class of causes; thus ascertaining whether the peril 
was within the contract or its limitation ? 

VoL. 1x.—No. 19. 
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How shall we decide in reference to a particular case 
of peril or difficulty, that it called for extraordinary ener- 
gies, but that the energies that combated it were merely 
ordinary ! 

It involves no hardship to the master or proprietor of a 
steamer, whose daily occupation is the navigation of the 
river, to assume that he is acquainted with its hazards, 
and fitted to decide whether the state of the wind and tide 
will allow him to carry down his train of canal beats in 
safety. He is the pilot of the voyage: he is the best 
judge even of the sufficiency of the canal boat to resist 
the weather, and of the adequacy of her crew to do what 
may be required for her protection. It is in evidence that 
when the water is smooth, and the tow boats are attached 
in consequence to the steamer’s guards, the hands of the 
tow boats have nothing to do,—that boats have occasion- 
ally been towed in safety without any person on board,— 
at other times, when the boat is towed astern, a man is 
required to steer her, and a boy or another man to give 
occasional assistance. Sometimes a still larger crew may 
be required by circumstances. Again, the form, dimen- 
sions, and lading of the tow boat have their influence. A 
decked boat witha light cargo is perfectly safe in weath- 
er which would swamp an open boat, heavily laden. Now, 
when a boat offers herself for towage, it is the proper of- 
fice of the master of the steam-tug to determine upon all 
these points, and to refuse to take her if she is either too 
imperfect in her structure and arrangements, too heavily 
burthened, or too lightly manned to meet the apparent 
hazards of the particular voyage. He would have this 
right, whether regarded as a common carrier or as an Or- 
dinary bailee ; and I see no objection to requiring that he 
shall exercise it. 

I am inclined, therefore, to decide that the limitation of 
the claimants’ liability, which |...s been contended for, does 
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not exist; and that the steam-tug, notwithstanding the 
notice, was bound for the exercise of all that skill and 
care which the circumstances of the case called for. 

Did Captain Metz exercise this degree of skill and care ? 

I have examined all the evidence in the case very fully 
and cautiously. There is in it just about the usual con- 
flict of recollections that belongs to controversies of this 
sort. Men whoare parties in a seuffle, or on board differ- 
ent ships that come into collision, never agree as to where 
the blame lies: Even lookers on very seldom unite in de- 
tailing occurrences of an exciting character. Especially 
is this true as to times, distances, and even as to the or- 
der in which incidents have followed each other. It is 
often in consequence the most puzzling duty of a Judge, 
to determine from the conflicting evidence of honest and 
intelligent witnesses, what the truth is which they ail pro- 
fess to detail. In such a case he is fortunate if he can get 
hold of some fact independent of memory—some land 
mark that cannot have been subjected tochange. I think 
we have something of this sort in a part of the evidence 
here. 

It is found in the position and course of the canal boat 
at the moment of striking the wharf, as determined by the 
parton which she received the first injury. She struck 
on her starboard bow: her head, therefore, was that mo- 
ment inclined outwards to the river, and off from the flats. 
She struck, moreover, with great violence; so as not only 
to break in her bow, but to indent or displace the wharf- 
log against which she struck. I do not see how these 
two circumstances can be explained, unless by the suppo- 
sition that at the moment of striking she was obeying a 
powerful impulse derived from the steamer. 

Now it is agreed on all hands, that the steamer and the 
canal boat were on the Jersey or weather side of the river, 
where it was determined -hat the boat should be cast off; 
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that the steamer immediately directed her course towards 
the Pennsylvania shore, and reaching this side of the 
channel, passed immediately below the powder wharf, 
562 feet above the place of the first accident, still steering 
towards the flats. Then inclining down stream in the 
cove between the powder wharf and the wharf at the Fer- 
ry, where the water was smooth, she skirted along the 
flats; the canal boat in the meantime steering towards 
the Pennsylvania shore. Arriving near the lower or Fer- 
ry wharf, the steamer again headed outwards towards the 
deep water ; and it was about this time, or immediately 
after, that the canal boat struck the wharf. 

So far the witnesses concur. The witnesses for the 
steamer say, that soon after passing the powder wharf 
she slackened her speed, and at last checked it altogether 
for the purpose of enabling the canal boat to throw off the 
bow-rope ; and that this would have been effected if the 
crew of the canal boat had been effective; but that the 
libellant being at his helm, and no other person on board 
but a boy who was not strong enough to unhook the rope, 
the libellant left his helm to assist him, and thus oceasion- 
ed the accident, though the steamer had in the meantime 
thrown loose her tow rope. 

Now, it is plain that this of itself would not have pro- 
duced the collision. Had the steamer stopped in time, 
and the tow-rope been fully slackened, the canal boat 
would not have had sufficient headway to drive her against 
the wharf so forcibly; and her motion directed inwards 
by her helmsman, and aided by the wind, would have 
continued towards the shore, rather than outwards against 
wind and steerage. 

The story on the other side denies that the captain of 
the canal boat ever left his helm, and refers the injury to 
the continued speed of the steam boat, which kept the 
tow line taught until the boat was nearly in contact with 
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the wharf, even while the steamer was heading out her- 
self; and thus made it impossible for the boat to obey 
her helm. This view of the facts, which is borne out more- 
over by the testimony of those who witnessed the acci- 
dent from the shore, seems to me to be fully corroborated, 
and I have already remarked by the force and direction 
of the boat's impact against the wharf. 

There are numerous facts disclosed in the depositions 
which point to the same conclusion. It is not necessary 
for me to refer to them in detail. I have been particu- 
larly struck by the reported difference in the bearing of 
the two captains :—the one excited, intimidated, losing 
his presence of mind, hurrying about his vessel, multiply- 
ing orders—twice bringing his steam boat into forcible 
collision with the sinking canal boat which he sought to 
rescue ;—the other calm, resolute, efficient ; endeavoring 
to secure his boat to the wharf by lines after the first ae- 
cident; anchoring her when that failed ; holding on to his 
chance of deliverance even after the steam boat had be- 
come entangled with her afterwards ; refusing to quit his 
post when warned that she was bearing down on him the 
second time; and even after she had again struck him, 
and he was driven down in the water to his knees by the 
last collision, holding on to his vessel till he had made 
fast to her bow the line by which she was dragged ashore 
at last after she had sunk. In a question which involves 
the seamanship and prudence of these two men in the 
circumstances which led to the first accident, I am justi- 
fied in referring to their subsequent conduct in the disas- 
ters which followed. 

fam constrained to say that the captain of the steam 
tug appears to have failed in the performance of what I 
suppose to have been his duty. It was not enough that 
he shut off his steam when approaching the wharf; for 
this would only check without arresting the motion of 
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his vessel; he was bound, in the exercise of ordinary 
care, even if the weather had been calm, to see to it that 
the rope was adequately slackened to allow the canal 
boat to get ashore ; and if he found that from any cause 
the rope was not at once detached, he was bound to wait till 
it could be done ; or if the wind and his position made it 
dangerous for him so to stop on his course, he should 
have retained his hold of her, carrying her out with him 
into the channel again, and repeating his maneuvre at 
some lower point on the river. I fully aequit him of all 
wilful misconduct; but I cannot escape the conclusion, 
that had he been more self-possessed than he appears to 
have been; in a word, had he exercised the ordinary skill 
and prudence which his contract of bailment implied, the 
first accident never would have occurred. 

As to the two subsequent collisions, the argument for 
the claimants admits that they are without legal justifica- 
tion or excuse. 

The preliminary questions which were raised upon the 
pleading, do not seem to me to involve a difhculty. The 
bailee of goods has such a property in them as will sup- 
port a suit for damage done to them; and though the 
party damaged by a collision cannot in any case receive a 
double satisfaction, I do not see any reason for refusing 
him permission to include in the initiation of one pro- 
ceeding his claim of recourse against the ship which has 
injured him, and against its owners to the extent of their 
interest in it. 

The decree will be in rem for the libellant for the 
amount of his actual loss by reason of the three collisions 
that have been referred to, with interest, in the nature of 
damages from the date of the occurrences, and with full 
costs: And it is referred to the Commissioner to ascertain 
the amount of this decree. 
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First Indicial District of Pennsylvania. 
QUARTER SESSIONS OF PHILADELPHIA COUNTY. 


COMMONWEALTH es. WILLIAM T. JOHNSON. 


|. A person who lets his house to another knowing that the lessee intends 
to use the house for the purpose of keeping a bawdy house is guilty of an in- 
dictable offence. 


2. Such person cannot, however, be convicted on an indictment which only 
charges in general terms the offence of keeping a bawdy house. The facts 
must be specially set forth. 


The opinion of the whole Court, in Bank, was deliver- 
ed by Parsons, J. 

This is an application for a new trial. The defendant 
was indicted for a nuisance in keeping and maintaining a 
house of ill fame; and is charged in the common form 
which generally prevails relative to indictments for this 
offence in Pennsylvania. 

It was clearly shown on the trial that the defendant 
leased his house to a female of bad reputation who kept 
the house for prostitution, and it is conceded that there 
was some evidence to show that when the defendant rent- 
ed the property he knew the purposes for which the lessee 
designed to use it. It was contended on the trial, that in 
as much as the Commonwealth had not averred in the bill 
the leasing and the scienter relative to the criminal design 
for which the property was leased, he could not be legal- 
ly convicted, and the Judge who tried the cause charged 
the jury that it was not necessary that these facts should 
be averred in the bill, in order that they might pass upon 
the facts, and reserved the question which is now present- 
ed for the decision of the whole court, whether there 
ought to be a conviction on this state of facts, under this 
form of indictment. 
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The court have no doubt that if a man rents his prop- 
erty to a tenant knowing at the time that it is to be kept 
as a brothel, he is violating the law, and may be punished 
for maintaining and keeping a nuisance. Such an estab- 
lishment is against the good morals of society, and offen- 
sive as well as injurious to the neighborhood where it is 
located. 

But while such is the result of his acts, the question 
now before us is, whether he ought not to have been spe- 
cially charged in the indictment according to the facts of 
the case, that is, that he was the owner of the house and 
leased it to the tenant well knowing that she designed 
and intended to keep it as a brothel. 

There does not seem to be any English authority dis- 
tinctly on this point. None was cited on the argument, 
and during the limited period the court have had for the 
examination of the subject we have discovered none.— 
But the question seems to have received the attention of 
the courts in two of our sister States, and the decisions 
are different. In New York, Ist Denio 129, The People 
vs. Jenin, it is ruled that an indictment like the one in the 
present case is good, and that it is not necessary to aver 
the leasing, but that simply to charge that the owner kept 
it, when shown that he leased it knowing that it was to 
be kept as a bawdy house, is sufficient. And if we adopt 
this decision as our guide, then the present verdict must 
be sustained. 

But in Massachusetts, in the case of The Common- 
wealth vs. Harrington, 3 Pick. 26, it would seem to be de- 
cided that the indictment should state the leasing, and the 
guilty knowledge at the time. When discussing the 
general principle whether it was an indictable offence for 
a man to rent his house for such a purpose, Chief Jus- 
tice Parker seems to put the case upon the ground that 
it was alleged in the indictment that the defendant knew 
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that his house would be put to an unlawful use, and that 
he let it for that purpose. What then shall be the rule 
in this county is now the question before us. 

The decision in the State of New York is based upon 
the familiar principle of criminal law, that in misdemean- 
ors there are no accessories, but all are principals, for he 
who advises, supplies the means, reaps the benefits, or 
causes the commission of a misdemeanor is a direct of- 
fender. Nor can this principle as a general rule be con- 
troverted. 

But in its application there are also other principles of 
pleading which must be observed. One of which is, that 
to make an indictment good, the special manner of the 
whole fact ought to be set forth with such certainty that 
itmay judicially appear to the court that the indictors 
have not gone upon insufficient premises; 2 Haw. P. C. 
320. Hence it is said “that an indictment charging a 
man with a nuisance in respect to a fact which is lawful 
in itself, and only becomes unlawful from particular cir- 
cumstances is insufficient, unless it set forth some cir- 
cumstances which make it unlawful ;’? 2 Haw. 321. 

Now aman has an unquestioned right to rent his house 
to whom he pleases, and the letting of it 1s in itself an in- 
nocent act; but if he let his house for the purposes of 
prostitution, and he knew that it was to be so used, the 
act then becomes criminal. The design and knowledge 
that it is to be used for illegal purposes constitute the of- 
fence, and make the act a misdemeanor. If so, then ought 
not the pleader to state the special circumstances of the 
whole case with certainty? Such seems to be the view 
taken by the court in the case of the Commonwealth vs. 
Harrington. The form of such an indictment, and the one 
sustained in that case, will be found in Wharton’s Prece- 
dents of Indictments, 435. 

Such a system of pleading seems best to comport with 
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the general rules in criminal cases, and is imposing no 
unnecessary labor or hardship on the pleader, for it is easy 
to prepare the bill to meet the facts of the case. And cer- 
tainly it is but just to the defendant that he should be 
fully apprised of the facts which he will be called upon to 
meet on the trial, in order that he may properly prepare 
his defence. This is but simple justice, and is more in 
accordance with the rules which we apply in other cases. 
Moreover, this view of the case is in strict harmony with 
former decisions made by this court. It was upon this 
ground that we determined the case of the Commonwealth 
vs. Miller, at the last June Term. 

Relative to the point as to the form of the indictment, 
we deem it most safe to follow the view taken by the Su- 
preme Court of Massachusetts, and therefore, in our 
opinion, this indictment is defective in not setting forth 
the whole facts (to wit) that the property was leased with 
the knowledge that it was to be used for illegal purposes ; 
and on that ground a new trial ought to be granted. 

It is not sufficient to charge the offence in the usual 
common form, and then prove the leasing and guilty 
knowledge. These are material facts, which ought to be 
stated upon the record, and unless they are properly 
averred we do not think the conviction ought to be sus- 
tained for the reasons above stated. 


Supreme Gonrt of New Work. 


Rensselaer General Term. November, 1848. Before Jus- 
tices Harris, Watson & Parker. 
HILL os. HILL 
[s. c.4 BARBOUR'S SUP. COURT, REP. 419. | 


1. Previous to the adoption of the revised statutes of New York, am exocuto- 
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ry devise limited upon an indefinite failure of issue was void, because it 
might not vest within the compass of twenty-one years and nine months after 
a life or lives in being. 

2. When an executory devise was made dependent on the first taker'’s ‘‘ dy- 
ing without lawful issue,”’ such words, unexplaimed, had a fixed legal signifi- 
cation, and imported an indefinite failure of issue, and not a failure of issue 
living at the death of the first taker. 

3. A different interpretation will, however, be given to such and similar 
words where there are other provisions of the will showing that the testator 
intended a failure of issue living at the death of the first taker. 

4. Where an executory devise, limited upon the first taker’s dying without 
lawful issue, was made subject to the payment, by the executory devisee, of leg. 
acies to three persons then in being, when they should severally become of 
age, it was held that the testator did not contemplate an indefinite failure of is. 
sue, but that he must have intended the estate to vest on the death of the first 
taker. 

». An executory devise is void where it is repugnant to the absolute owner- 
ship and power of disposal given to the first taker. Otherwise when the jus 

j ‘is conditional. 

6. Where the testator devised land to T., his heirs and assigns forever, pro- 
vided the said T. should not sell the same within fifteen years, unless to one of 
his children; and in case said T. died without lawful issue, the estate to go to 
A., his heirs and assigns forever; it was /e/d that the devise to T. was subject to 
two conditions; and that if he sold to one of his brothers within the fifteen 
years, or to any other person after that time, the grantee in either case, would 
take the land subject to the other contingency, viz: the death of T. without 
lawful issue. 

7. The mere taking of a quit-claim deed does not estop the grantee from 
questioning the title of his grantor. The rule is otherwise, as between vendor 
and vendee before conveyance, and between landlord and tenant. In both these 
cases the possession must first be surrendered betore the title can be questioned. 

8. There is no estoppel except where the occupant is under an obligation, 
express or implied, to restore the possession at some time or in some event. 

9. But where by an indenture freely executed between the parties, T. cove- 
nanted that if a certain condition was not performed within a stipulated time, 
A. might enter upon, aud hold, and enjoy the premises, lie was held to be es- 
topped trom questioning A’s right. 

10. And where a party is estopped by deed, all persons claiming under or 


through him, are equally bound by the estoppel. 


This was an action of ejectment brought by Patience 
Hill against Whiteside Hill, to recover land lying in the 
county of Washington. The cause was tried before WIL- 
LARD, Circuit Judge, at the Washington Circuit, in Octo- 
ber, 1845. The following facts appeared on the trial.— 
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Alexander Hill died seised of the premises in question in 
1809, leaving a last will and testament, which contained 
the following devise : 

“Item. And whereas I have heretofore by my several 
deeds of conveyance, given and granted to my sons, Will- 
iam Hill, James Hill, Peter Hill, and Whiteside Hill, such 
parts and proportion of my landed estate as I intend, 
therefore I give and devise unto my son Thomas Hill, all 
the residue of my real estate, and to his heirs and assigns 
forever. Provided always and my will is, that the said 
Thomas shall not sell or convey the estate hereby devised 
to him, within fifteen years after my decease, unless such 
sale shall be made to some one of my children ; and in case my 
said son Thomas shall die without lawful issue, then and in 
such case, the said real estate is hereby given and devised 
to Alexander Hill, my grandson, the son of James Hill, 
and to his heirs and assigns forever; subject to the pay- 
ment of one hundred dollars to Alexander Hill, the son 
of Peter Hill, when of age; of one hundred dollars also 
to my grandson Alexander Hill the son of Whiteside Hill, 
when of age; and one hundred dollars to my grandson 
Alexander, the son of Francis McLean, when he comes 
of age.” 

It was admitted that the premises claimed in the decla- 
ration were included in the above devise, and were in the 
possession of the defendant at the time of the commence- 
ment of this suit. 

Thomas Hill died in November, 1842, leaving seven 
children. The maiden name of the mother of said chil- 
dren, was Polly Pitts. She was married to said Thomas 
Hill, by Charles F. Ingalls, Esq., a Justice of the Peace 
of Washington county, in 1827. She had three children 
by said Thomas Hill, before said marriage, and four after- 
wards. The said Polly, previous to her marriage with 
Thomas Hill, and previous to the birth of said children, 
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had been legally married to one George Foree, who was 
still living at the time of the trial. Such marriage had 
never been dissolved or annulled. Thomas Hill was never 
married to any one except said Polly, and left no children 
except those born of said Polly. Alexander Hill, the 
grandson of the testator, and son of James Hill, named in 
said will, died in February, 1844, leaving no widow, but 
five lawful children, his heirs at law, of whom the plaintiff 
in this suit was one, who was over 21 years of age when 
this suit was brought. Both Thomas Hill, and said Alex- 
ander Hill, the son of James Hill, died before this suit was 
commenced. Alexander the son of Peter Hill, Alexander 
the son of Whiteside Hill, and Alexander the son of Fran- 
cis McClean, were still living, and the youngest of them 
was born in 1806. 

On these facts the plaintiff rested ; when the defendant 
moved for a nonsuit on two grounds: Ist. That the exe- 
cutory devise over to Alexander Hill, the father of the 
plaintiff, was void for being too remote, and contemplat- 
ing an indefinite failure of issue. 2d. That the limitation 
of said real estate over to Alexander Hill, the father of 
the plaintiff, was void as being repugnant to the absolute 
ownership and power of disposal given to Thomas Hill 
by the said will. The Circuit Judge sustained these ob- 
jections, and decided that the action could not be main- 
tained ; and the plaintiff’s counsel excepted. 

The counsel for the plaintiff then offered to read in evi- 
dence the following instrument, the execution of which 
was admitted : 

‘‘ Whereas, Alexander Hill, late of Cambridge, in the 
county of Washington, deceased, in and by his last will 
and testament, bearing date the twenty-second day of De- 
cember, in the year of our Lord one thousand eight hun- 
dred and eight, did, among other things devise as follows, 
[reciting the clause of the will above set forth.} Now this 
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indenture made the sixteenth day of May, in the year of 
our Lord one thousand eight hundred and eighteen, be- 
tween Alexander Hill of the town of Cambridge, in the 
county of Washington, son of James Hill of Cambridge, 
aforesaid, the persons named in the said in part recited 
will, of the first part, and Thomas Hill of Cambridge 
aforesaid, of the second part, witnesseth that the said 
party of the first part for and in consideration of the sum 
of one hundred dollars, money of account of the United 
States, to be paid as is hereinafter mentioned, hath grant- 
ed, bargained, sold, released and quit-claimed, and by 
these presents doth grant, bargain, sell, release and quit- 
claim unto the said party of the second part, his heirs and 
assigns forever, all his right, title, claim, interest and de- 
mand of, in, to or out of the said real estate so devised to 
the said Thomas Hill, and in case of his death without 
lawful issue to the said Alexander Hill, his heirs and as- 
signs. Together with all and singular the rights, members, 
privileges and appurtenances thereunto appertaining and 
belonging, and the reversion and reversions, remainder 
and remainders, rents, issues and profits thereof. To have 
and to hold the same, to the said party of the second part, 
his heirs and assigns, upon the express condition, that the 
said party of the second part shall within four years from 
the date hereof, pay to the said party of the first part, his 
heirs, executors or administrators, the sum of one hundred 
dollars with interest, and upon the further condition, that if 
it shall happen that the said Thomas Hill shall die with- 
out lawful issue, then the said executors, administrators 
or assigns of the said Thomas shall pay to Alexander Hill 
the son of Peter Hill, and to Alexander Hill the son of 
Whiteside Hill, and to Alexander the son of Francis Mc- 
Lean, the sum of one hundred dollars each, and cause the 
said Alexander to be wholly exonerated therefrom accord- 
ing to the true intent and meaning of the aforesaid last 
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will and testament. And it is hereby mutually covenant- 
ed and agreed, that if it shall happen that the said Thom- 
as shall die without lawful issue, and this last condition 
shall not be fully and completely performed within six 
months from his decease, then, and in that case, it shall 
and may be lawful for the party of the first part, his heirs 
or assigns to enter upon the said premises, and have, hold 
and enjoy the same as his and their own, without any let, 
hindrance or molestation of the party of the second part, 
his heirs or assigns. And it is further covenanted and 
agreed, that if it shall happen that the sum of one hundred 
dollars above mentioned to be paid, to the party of the 
first part, shall not be paid as above mentioned, it shall 
and may be lawful for the party of the first part, his heirs 
or assigns, to enter upon the premises so devised to the 
said Thomas Hill, and to hold and enjoy the same, until 
he or they shall have received the said sum with interest 
and costs out of the rents and profits thereof. 


In witness whereof, the parties have hereunto set their 
hands and seals the day and year above written. 
Signed, sealed and delivered in presence of J. Williams. 


THOMAS HILL, [1. s.] 
ALEXANDER HILL.” [1. s.] 


The plaintiff offered also to prove that the three lega- 
cies of one hundred dollars each mentioned in the will to 
be paid to Alexander the son of Peter Hill, to Alexander 
the son of Whiteside Hill, and to Alexander the son of 
Francis McLean, had not nor had any part of them, been 
paid, though payment of the same was demanded by the 
legatees, from the executors of Thomas Hill, eight months 
after the death of said Thomas Hill. It was conceded 
that the executors of said Thomas Hill did not know of 
the provisions in the agreement of 16th May, 1818, for the 
payment of said legacies, till about eight months after the 
death of said Thomas Hill. All this evidence was reject- 
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ed by the Circuit Judge, who directed a nonsuit to be en- 
tered. To which decision the plaintiff’s counsel excepted, 
and moved for a new trial, on a bill of exceptions. 

E. D. Culver, for the plaintiff. 

Charles F. Ingalls, for the defendant. 

By the Court, Parker, J. The first question to be de- 
termined in this cause, is whether Alexander Hill, the 
son of James Hilland grandson of the testator, took any 
estate under the will. This depends upon the legal con- 
struction applicable to the language of the devise when 
the will took effect, which was in 1809. The testator de- 
vised the real estate to his son Thomas Hill, ‘‘ and to his 
heirs and assigns forever,” and added, ‘“ provided always 
and my will is, that the said Thomas shall not sell or con- 
vey the estate hereby devised to him, within fifteen years 
after my decease, unless such sale shall be made to some 
one of my children; and in case my said son Thomas 
shall die without lawful issue, then and in such case the 
said real estate is hereby given and devised to Alexander 
Hill my grandson, the son of James Hill, and to his heirs 
and assigns forever, subject to the payment of one hun- 
dred dollars to Alexander Hill the son of Peter Hill, when 
of age, of one hundred dollars also to my grandson Alex- 
der Hill the son of Whiteside Hill, when of age, and one 
hundred dollars to my grandson Alexander the son of 
Francis McLean, when he comes of age.” 

It is claimed by the defendant’s counsel that the exe- 
cutory devise over to Alexander Hill was void on two 
grounds: Ist. Because it is too remote, depending on an 
indefinite failure of issue ; and 2dly, because it is repug- 
nant to the absolute ownership and power of disposal giv- 
en to Thomas Hill by the will. 

1. Where a devise is limited on an indefinite failure of 
issue it is void because it may not vest within the compass 
of twenty-one years and nine months after a life or lives 
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inbeing. (4 Kent's Com. 17,271. 1 Sid. 451. 1 Simens 
173, 267. 11 Wend. 279.) An executory devise is not 
good, unless, by the contingency upon which it depends, 
the estate must necessarily, by the terms employed, vest 
within the time prescribed. Previous to the adoption of 
the revised statutes, it had been well settled by a long se- 
ries of judicial decisions in England and this country, that 
where an executory devise was made dependent on the 
first taker’s dying without issue, it meant an indefinite 
failure of issue, and not a failure of issue living at the 
death of such prior devisee. It is unnecessary for me to 
review the cases, or to state the reasons upon which they 
rested. This has been very fully and satisfactorily done by 
Ch. J. Savage, in Patterson vs. Ellis, (11 Wend. 259,) and 
by Chancellor Kent, (4 Kent’s Com. 273.) In Patterson 
vs. Ellis, the words were without leaving lawful issue. In 
Doe vs. Ellis, (9 East, 382,) they were without leaving is- 
sue. ‘The words in Betts vs. Gillespie, (5 Randolph 273,) 
were without lawfulissue. ‘These words, therefore, unex- 
plained, had, previous to the change in the law made by 
the revised statutes, a fixed and definite legal significa- 
tion, and were to be understood as meaning an indefinite 
failure of issue. 

It sometimes happened, however, that there were other 
provisions in the will, authorizing the inference that the 
testator intended a failure of issue living at the death of 
the first taker ; in which case the executory devise is sus- 
tainable. In this case the plaintiff claims that there is 
such an explanation of the testator’s intent, in the fact 
that the executory devise in question was made subject to 
the payment of three seveyai sums of one hundred dollars 
each to three other granisons when they should respec- 
tively become of age. It is contended that these legacies 
being payable to persons then in being, the testator could 
not have contemplated a contingency that might have 
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happened after the expiration of twenty-one years beyond 
lives then in being, but must have intended it to have oe- 
curred on the death of Thomas. There are many cases 
where the courts have seized hold of a peculiar expres- 
sion to take the case out of the general rule and give ef- 
fect to an executory devise. And there are several in 
which the testator’s intent has been gathered from the 
the character of the estate given over to the executory 
devisee, or the charges made upon it. 

In Roe vs. Jeffrey, (7 T. R. 592,) decided in 1798, the 
devise was to A. for life, and after her decease to the tes- 
tator’s daughter M. for life, and after her death to his 
grandson T., son of W., and to his heirs forever; but in 
case his said grandson should depart this life and leave no 
issue, then the property to return to E., M. and S., three 
daughters of W., and the survivor or survivors of them, 
to be equally divided between them share and share alike. 
The court held that this meant a failure of issue at the 
death of the first taker, and not an indefinite failure of 
issue; and one of the reasons given by Lord Kenyon for 
this decision was, ‘for the persons to whom it was given 
over were then in existence, and life estates only are given 
to them.” This case was approved by Sir Wm. Grant, 
master of the rolls, in Barlow vs. Salter, (17 Ves. 479,) de- 
cided in 1810, who said ‘‘ when nothing but a life estate 
is given over, the failure of issue must necessarily be in- 
tended to be a failure within the compass of that life ;” 
though he held that the same rule did not apply where 
the entire etate is given over to four persons, though one 
taker was confined to a life estate, it being provided that 
after her death it should go to the survivors. 

But the case of Doe vs. Webber, (1 Barn. & Ald. 713,) 
decided in 1818, is still more like that under consideration. 
_ There the testator devised to his niece, Mary Hiles, and 
then proceeded as follows: ‘‘ And my will is that in case 
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my niece Mary Hiles, shall happen to die, and leave no 
child or children, then my will is, and 1 give, devise and 
bequeath unto my niece, Jane Barnes, all my freehold 
jand and tenements, called or known by the name of With- 
eridge and South Huckham, to her and her heirs forever, 
paying the sum of one thousand pounds of lawful money 
of Great Britain, unto the executor or executors of my 
niece, Mary Hiles, or to such person as she by her last 
will and testament shall direect.”” Lord Ellenborough, Ch. 
J., after holding that the words ‘leave no child or chil- 
dren,’’ were equivalent to ‘‘dying without issue,” said 
that the payment of the £1,000 being a personal provi- 
sion, and being made to a person or persons appointed by 
Mary Hiles in her will, the event contemplated by the tes- 
tatrix was an approximate and not a remote event, name- 
ly, a failure of issue at Mary Hiles’ death, and not an 
indefinite failure of issue which might happen at any re- 
mote period. 

The reasons given by Lord Ellenborough apply as fully 
to the case before us as to the one last cited. Here the 
legacies to which the executory devise is subject, were 
personai provisions for three of his grandsons then living, 
and by requiring payment to be made when they should 
severally become of age, it is evident the testator did not 
contemplate a remote event. There is in truth, more 
reason for saying so in this case than in Doe vs. Webber, 
where payment was not to be made to a person then liv- 
ing, but to the executors of a person then living. Here 
the persons to receive the payments were then living, and 
the payments were to be made at an early period of their 
lives, respectively. 

I think, therefore, it is clear from the explanation thus 
given by the testator, that he did not mean the words 
‘dying without lawful issue” should be taken in their 
usual legal sense, but that he intended by them a failure 
of issue at the time of his death. 
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2. It ix next contended that the executory devise is 
void because repugnant to the absolute ownership and 
power of disposal given to Thomas Hill by the will. 

It is true a valid executory devise cannot subsist under 
an absolute power of disposition in the first taker. So in 
Jaekson vs. Brewster, (10 John. Rep. 19,) where B. by his 
last will. after devising a certain lot of land to his son 
Moses, his heirs and assigns forever, declared as follows: 
‘* Incase my son Moses should die without lawful issue, 
the said property he died possessed of, T will to my son Y.” 
&c. it was held the limitation over was void as being re- 
pugnant to the absolute ownership and power of disposal 
of the property given to Moses by the will. (See also 
Jackson v. Delancy, 13 John. Rep.552; Jackson vs. Rob- 
bins, 16 Tb. 537; Putnam vs. Ellis, 11 Wend. Rep. 276; 
Helmer vs. Shoemaker, 22 Ib. 137; 4 Kent’s Com. 270.) 
In all these cases of the giving to the tirst taker an abso- 
lute property, there was an attempt to give to the execu- 
tory devisee such part of the property as should not be 
sold or disposed of by the first devisee. But the case be- 
fore us is of a different character. To understand proper- 
ly the estate devised to Thomas, all the parts of the devise 
must be considered together. It is true it commences by 
giving the property to him and his heirs forever ; but this 
expression is qualified by the subsequent limitation. (Doe 
vs. Ellis, 9 East 382.) And I have already shown, in de- 
ciding the first point, that Thomas took only an estate 
determinable on his dying without issue living at the time 
of his death. The condition on which this estate is given 
—that Thomas shall not sell or convey it within fifteen 
years after the death of the testator—does not enlarge the 
estate. The testator did not devise the estate to Thomas, 
his heirs, &c. absolutely, but on two express conditions ; 
one, that he should not die without lawful issue, and the 
other that he should not alien within fifteen years after 
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the death of the testator, except to some one of the tes- 
tator’s children. The jus disponendi was not therefore 
absolute, bat conditional. If Thomas sold to one of his 
brothers within the fifteen years, or to any other person 
after that time, the grantee in either case would take the 
land subject to the same contingency, that is, the death of 
Thomas without lawful issue ; and upon the happening of 
that contingency, such grantee would be divested of the 
estate. I think, therefore, the second objection is not 
tenable. 

3. Though not necessary to the decision of this cause, 
if] am right on both the tirst and second points, yet for 
greater caution, | proceed to consider the legal effect of 
the instrument executed by the parties on the 16th day of 
May, 1818. At that time Thomas Hill was in possession 
of the real estate in question, having entered under the 
devise to him in the will. His right to the possession at 
that time was not questioned, and could not be questioned 
under any construction of the language of the devise.— 
The instrument in question was a quit-claim deed, by 
which Alexander the son of James granted, bargained, 
sold, released and quit-claimed to Thomas Hill, all the in- 
terest he took under the will, tor the consideration of one 
hundred dollars. This conveyance was however made 
dependent upon two conditions subsequent; first, that 
Thomas Hill should pay the grantee the said sum of one 
hundred dollars, within four years from the date; and se- 
condly, the further condition that if Thomas Hill should 
die without lawful issue, his personal representatives 
should pay to the legatees mentioned in the will the three 
several legacies of one hundred dollars each, ‘and cause 
the said Alexander, to be wholly exonerated therefrom 
according to the true intent and meaning of the aforesaid 
last will and testament.” To this was added a covenant 
that if the said Thomas should die without lawful issue. 
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and if this last condition should not be fully and complete- 
ly performed within six months from his decease, it should 
be lawful for the grantee, his heirs and assigns, to enter 
upon the said premises, and have, hold and enjoy the same 
as his and their own. A further covenant provided, that 
if the said sum of one hundred dollars was not paid to the 
grantee, he might enter upon and hold said premises, till 
he should have received the said sum and interest out of 
the rents and profits. This instrument was signed and 
sealed by both the parties to it. It is claimed that this 
instrument operates as an estoppel, and precludes the de- 
fendants’ questioning the plaintiff’s title. Lord Coke di- 
vides estoppels into three kinds, viz: by matter of record, 
as by letters patent, fine, common recovery and pleading ; 
by matter in writing, as by deed indented; and by matter 
in pats, as by livery, by entry, by acceptance of rent, and 
by partition. (Co. Litt. 352, a.) 

The mere taking of a quit-claim deed would not have 
estopped Thomas Hill from questioning the title of his 
grantor. Thomas Hill did not enter under the quit-claim 
deed. He was already in possession, and had a right to 
protect himself against litigation by buying in claims made 
by others, without invalidating his legal rights, or sub- 
jecting himself to any allegiance to others. The rule is 
otherwise, as between vendor and vendee before convey- 
ance, and between landlord and tenant. In both these 
cases the possession must first be surrendered, before the 
title can be questioned. The rule is now well established 
that there is no estoppel except where the occupant is 
under an obligation, express or implied, to restore the 
possession at some time, or in some event. (Jackson vs. 
Spear, 7 Wend. 401. Jackson vs. Leck, 12 [b. 105. Os- 
terhout vs. Shoemaker, 3 Hill, 513.) The only exception 
to this rule has been that in ejectment for dower, the 
grantee of the husband was estopped from denying the 
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grantor’s title. Sherwood vs. Vandenburgh, 2 Hill, 303. 
Browne vs. Potter, 17 Wend. 164.) And even this ex- 
ception has been recently overruled by the Court of Ap- 
peals, in Sparrow vs. Kingman, (1 Comstock’s Rep. 242.) 

But Thomas Hill went beyond the mere taking of a 
deed. He covenanted that if the second condition subse- 
quent was not performed within six months from his de- 
cease, his grantor, his heirs or assigns, might enter upon 
and hold and enjoy the premises. The plaintiff does not 
rest upon an estoppel in pais, but on an estoppel by mat- 
terin writing, by deed indented. The parties have mutually 
adjusted their legal rights, by indenture fully executed 
between them, and are mutually estopped from question- 
ing it. Thomas Hill might perhaps have stood upon his 
title under the will, if he had not chosen to surrender it. 
Having covenanted to yield up the possession on a certain 
condition, he is as much bound to do so as if he had be- 
come the tenant of the executory devisee, by attorning to 
him, paying him rent, and agreeing to restore the posses- 
sion at the end of the stipulated term. 

It is said this covenant by Thomas Hill is without con- 
sideration, because the grantors had no legal interest in 
the premises. I have come to a different conclusion. But 
suppose the executory devise to be void. Yet under it 
Alexander made a claim tothe premises. The validity of 
that claim depended upon a construction of the will, per- 
haps uncertain and difficult—certainly unsettled—be- 
tween the parties. Thomas Hill had a right to settle that 
claim for himself. If nothing more, to buy his peace by 
avoiding a lawsuit; and with as full a knowledge of his 
legal rights as the other party, he entered into the agree- 
ment before us. He agreed to pay, and did pay, one 
hundred dollars for the release in question, and agreed 
also to pay the three legacies of one hundred dollars each, 
to which the executory devise was subject, and as a fur- 
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ther consideration covenanted that the executory devise 
might take the possession if he failed to pay. The pos- 
session must follow the agreement. Where a party is 
estopped by a deed, all persons claiming under or through 
him are equally bound by the estoppel. (Stow vs. Wyse, 
7 Conn. Rep. 214.) 

The defendant may perhaps be entitled to equitable re- 
lief, by showing some sufficient excuse for non-payment 
of the legacies at the time agreed upon, and by tendering 
performance of the condition. But in this suit we can re- 
gard only the the strict legal right. 

I think, therefore, the Circuit Judge erred in directing 
a nonsuit, and that a new trial should be granted ; costs 
to abide the event. 

New trial granted. 


Law fliscellany. 


ATTORNEYS AS WITNESSES. 


Aneminent member of the Pittsburg bar encloses the following pro- 
ceedings in the District Court of Allegheny, as ‘*a nut to crack in the 
next number of the American Law Journal.” We may say, with the 
author of Agnes Grey, that the “ dry shrivelled kernel scarcely compen- 
sates for the trouble of cracking the nut.” ‘The nauseous substance will 
prove any thing but healthy in its influence upon the Bench and the Bar. 
It is, however, the legitimate fruit of the seed recently sown by one of 
the Judges of the Supreme Court. The practice of permitting attorneys 
to become witnesses has been designated as an “ indecent practice which 
ought to be discountenanced by the courts.’ But we are told that the 
court which exercised “ the power” to overturn the whole current of de- 
cisions on the subject of assignors of choses in action becoming witnesses 
has not “the power” to prevent an “ indecent practice” by excluding at- 
torneys from becoming witnesses for their clients. The result is, the 
suggestion made by the estimable Judge of the District Court of Alleghe- 
ny. Ifthe mountain cannot go to Mahomet, the Prophet may go to the 
mountain. If the courts have no power to prevent counsellors from be- 
coming witnesses they may, it seems, make a rule to prevent witnesses 
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from ‘‘ acting further as counsel.” According to this systeim, an attorney 
may receive a fee in a cause—may consult and advise upon all measures 
necessary to the defeat of his adversary—may labor nights and days in the 
preparation for trial, and may aid on the trial of the cause, assisting in 
examining and cross-examining the witnesses, and in all the arguments 
upon the admission and rejection of evidence, and, at the close of the tes- 
timony, when the time for ‘ pinning the basket” arrives, he may become 
a witness for his client on condition that he shall ‘ cease to act further as 
counsel!’ This process of purification, it is thought, will save the Halls 
of Justice from the desecration so strongly and so universally condemned ! 
The whole proceeding is so transparent that any one can see through it. 
It only makes the matter worse. Instead of telling the client at once that 
he shall not place his witnesses in a position to destroy their reputations 
—that he shall not lead them into temptation by engaging their services 
as advocates in causes in which their testimony is required, the rights of 
the attorney are to be disregarded. It must be remembered that it is not 
always the fault of the attorney thet he is called as a witness. If he is a 
competent witness, /iis client has a right to call him, and the attorney is 
compelled, against his wishes, to become a witness. Thus, at the will of 
a client who cares not a straw for the feelings or the reputation of his ad- 
vocate, the latter is compelled to do that which is made the ground for ar- 
resting him in the further pursuit of his lawful calling, and thereby depriv- 
ing him of ‘the means whereby he lives.’’ We have reason to remember 
acase in point. A lawyer was engaged in an important cause. He spent 
years in the preparation—aided in a long and tedious trial, and, after many 
days labor and anxious zeal in sustaining his client’s interests in court, he 
was perversely and obstinately called as a witness by his client. He obey- 
ed the mandate of the court, gave his evidence, and then, as the only 
means of relieving himself from his embarrassing position, relinquished 
all compensation for his long and arduous services and declined any furth- 
er participation in the trial. 

Ifthe courts of original jurisdiction cannot be sustained in holding that 
the duties of advocate and witness are incompatable, and that the client, 
by employing a particular individual as his advocate, waives his right to 
make use of him as a witness, let a course be taken which shall have some 
respect for the rights and interests of the attorney. Ifa “rule of court” 
can be of service, let one be adopted similar to that which prohibits attor- 
neys from becoming special bail. Let us have a rule of court prohibiting 
& party from calling as a witness in chief the professional advisers em- 


ployed as his counsel in the cause. 


In the District Court of Allegheny county, Pa., before Judge Lownie, 
December 13, 1849: 
James L. Morrison vs. Abraham M’ Elfiesh.—In the trial of this cause, 
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R. Woods, Esq., counsel for defendant, offered I. C. Flannigan, his col- 
league in the cause, as a witness to prove a fact. Objection being made by 
Wilson M’Candless, Esq., that the witness offered was of counsel in the 
case, the court ruled : Bhat there was no difference in legal competency 
as witnesses, between legal and commercial agents; the most that courts 
could do on this subject would be, to make a rule, that when it became 
necessary to use the testimony of counsel] in a case, he should cease aet- 
ing further as counsel, and become a witness merely. 


ELECTION OF JUDGES. 


The ‘proposed amendment” of the Constitution of Pennsylvania, 
which provides for the election of Judges by the people, it will be re- 
membered, was agreed to by a majority of the members elected to each 
House, at the last session of the Legislature. It has been published in 
each county, as required by the Constitution. The next step is to sub- 
mit it “to the present Legislature ; and if such proposed amendment shall 
be agreed to by a majority of the members elected to each House,” it is 
to be again published and submitted to the people for their ratification, 
‘‘at least three months after being so agreed to by the two Houses.” A 
good deal of excitement appears to exist, arising from the fear that an at- 
tempt willbe made to prevent the direct and constitutional action of the 
two Houses on the “proposed amendment” by an offer to amend the 
‘* proposed amendment.”” The “Two Houses,” in this matter, are not 
acting under their general legislative powers. They are merely taking 
the preliminary steps necessary to submit an amendment of the funde- 
mental law to THE PEOPLE. The present two Houses have only a spe- 
cial and limited authority. They must either agree or disagree to the 
‘proposed amendment” as it came from the ‘two Houses”’ of last ses- 
sion. Nothing else is submitted to the two Houses of the present Legis- 
lature. They have no right to amend the “ proposed amendment.” A 
motion to do so would be out of order, and ought not to be entertained by 
the Speaker. Ifthe ‘ proposed amendment” is not proper, the honest 
and manly course is to kill it by an open and direct vote. 

Among the arguments used to defeat this measure we have heard it 
suggested that there are other amendments of greater importance, which 
will be postponed for five years, unless they are added, as au-endments 
to the amendment now proposed. Nonsense. Any other amendment may 
be submitted at any time. The restriction is that “no amendment or 
amendments shall be submitted to the people oftener than once in five 
years.” That is the decision of the people, on any amendment or amend- 
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ments proposed, shall put the amendments so decided upon to rest for five 
years. But this does not prevent the people from acting upon other 
amendments never before proposed. It would be perfectly Constitution- 
al to submit to the people next year an amendment providing for the sub- 
stitution of triennial for annual sessions of the Legislature. It could not 
be said that that amendment had been submitted “ oftener than once in 
five years.” The action of the people on any amendment relative to the 
Judiciary would be no bar to their action on one which related to the 
Legislature. Even if there existed a doubt on the subject, the rule of 
interpretation most in favor of the rights of the people to amend their own 
form of government should unquestionably be adopted. 


THE DEMOCRATIC PRINCIPLE OF CONSTRUCTION. 


In the contests for party ascendancy we hear so much of names, forms, 
discipline, and usages that we lose sight of the principle of construction on 
which the two parties which alternately control the Government, differ. 
In a beautiful work recently published, entitled * Sketches of the Lives 
of the Members of the Pennsylvania Legislature (of) 1849, by George 
Franklin Emerson,” we find the following reference to this principle 
embodied in the sketch of Gen. W. F. Packer, the talented Speaker of 
the late House of Representatives, (now a member of the Senate.) It 
ig given merely as an ‘‘ embodiment” of Democratic views on the con- 
struction of the Federal Constitution, and as possessing peculiar interest 
at this time when the Slave question assumes an aspect as threatening 
row as the Tariff question did in the days of South Carolina nullification : 


Bee He is no empty talker about names and forms, but an energetic actor, 
following the substance and not the shadow. Springing from the people, 
he is always ready to do battle for their rights. Looking to them as the 
legitimate source of all political authority, he is ready to trust them with 
every power consistent with representative government. Aware of the 
nature of the federal compact, and of the unwillingness of the early states- 
men of democracy to trust the central government with any but a limited 
authority, heis ever ready to stand by the State sovereignties in confining 
the General Government strictly within the powers granted by the Fed- 
eral Constitution. Men of eminence in the party to which General Pack- 
er belongs, may occasionally differ in the application of principles to par- 
ticular cases; but all politicians, of the genuine Democratic school, sub- 
Scribe to the great fundamental doctrine of the party, that ‘ the powers 
not delegated to the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, or to the people.” 
Upon this great fundamental principle hang all the doctrines of the Dem- 
cratic party. Upon the steady support of this principle the permanency 
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of the Union and the liberties of the people depend. Every extension of 
territory, aud every increase of the great sisterhood of nations of which 
our glorious confederacy is composed, is but a new demand upon the pa- 
triot for a vigilant and energetic support of the ancient, safe, and chief 
principle of the Democratic party. @ strict construction of the Federal Con- 
stitution. So long as this principle of construction be adhered to by our 
public authorities, and by those who clothe them with power, the rights 
of the people and of the States, will be protected against the usurping 
tendencies of a great central government. With this principle constantly 
before us, and with our public men able and willing to maintain it, either 
in the legislative hall, or in the judicial forum, we can have no fears of 
nullification or consolidation ; but our great and glorious Union, standing 
as an illustrious example of the capacity of the people for self-govern- 
ment, shall not only secure its own greatness and perpetuity, but shal! 
light all the nations of the earth in their onward march to freedom.” 


THE POWERS OF THE UNITED STATES SENATE. 


The following extract relates to the celebrated expunging resolution :— 

‘The ball which had been set in motion by a distinguished Senator, 
solitary and alone, after rolling for years, at last arrived at its goal, and an 
important principle, regulating the distribution of power, under the Fed- 
era! Constitution, was affirmed. ‘The Senate of the Unted States, in ad- 
dition to its general legislative power, has a voice in the ratification of 
treaties and in the confirmation of appointments to office, and constitutes, 
besides, a court for the trial of such impeachments as shall be preferred 
by the representatives of the people. ‘These are the legitimate powers 
of the Senate, and all its acts, direct and incidental, zn the discharge of any 
of these duties, when entered upon its journal, constitute a RECORD, 
which, right or wrong, can never be expunged without a violation of the 
Constitution. But if that body shall suspend the exercise of its constitu- 
tional functions, for the purpose of entering upon its journals the condem- 
nation of another department of the government, of equal powers and 
equally entitled to respectful consideration, the opinion, so entered, not be- 
ing incidental to the enactment of any law—the ratification of any treaty— 
the confirmation of any appointment, or the triat of any impeachment, 18 
UNAUTHORIZED BY THE CONSTITUTION—NOT PROPERLY OFFICIAL— 
HAS NO BINDING FORCE—AND MAY, ON BETTER CONSIDERATION, BE EXPUNGED.” 


JUDICIAL IRONY. 


Mr. Justice Bronson, of the N. Y. Court of Appeals, on delivering the 
opinion of the Court in Sparrow vs. Kingman, | Coms. 259, makes the fol- 
lowing remarks : 

“ The defendant’s counse! place great reliance upon a remark of Mr. 
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Justice Cowen, to the effect, that although the point was too Armly es- 
tablished to be revised by the Supreme Court, it might still be a fit ques- 
tion for review in the Court of Errors. There was, 1 think, a good deal 
of irony in that remark. Surely the learned Judge did not intend to be 
understood, that what was settled law in one court, was not also good law 
inall the other courts of the State; that a Justice of the Supreme Court 
when sitting in a Court of Errors, was at liberty to decide the other way. 
The thing is preposterous. The remark in question was made concerning 
acourt which not only corrected erroneous decisions, buf sometimes took 
the liberty of reforming the law itself, where it was supposed to need im- 
provement. I claim no such prerogative. I am of opinion that the judg- 
ment of the Supreme Court should be affirmed.” 


PROFESSIONAL ETHICS. 


By a singular coincidence the January numbers of three Law Jour- 
nals, published in different parts of the United States, contain articles 
onthe subject of professional ethics. And the London Times of the 
20th November last, contains a correspondence between the cele- 
brated Counsellor Phillips & Samuel Warren, Esq., from which it ap- 
pears that the charge made against the professional conduct of Mr. 
Phillips in defending Courvoisier, (who was charged with the murder of 
his master, Lord William Russell,) by attempting to show after the 
prisoner had confessed his guilt to Mr. Phillips, that the crime was com- 
mitted by the other servants of his Lordship, is entirely disproved upon 
the authority of Mr. Baron Parke. The high reputation which Counsel- 
lor Phillips enjoys in the United States renders this refutation of a slan- 
der which has passed unnoticed for nine years particularly gratifving to 
the profession in this country. When we can spare the space the cor- 


respondence will be given in the American Law Journal! 


THE NEW STATE OF DESERET. 


Some years ago a man named Joseph Smith announced to the world 
that through a Divine Revelation he had found embedded in the Earth, 
on a farm near Palmyra, in the State of New York, a number of gold 
plates, on which were written, ?n an unknown tongue, certain portions of 
Holy Scriptures entirely unknown to the Christians of the present day. 
The contents of these plates were translated by Joseph Smith, as he 
said, through the agency of a revelation, and this translation, being pub- 
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lished, forms, with additional revelations from time to time by the Prophet 
Joseph Smith, the ground work of the Mormon Faith. The converts to 
this new religion, being persecuted for their singular combination of fol- 
lies and vices, sent missionaries all over the world and increased greatly in 
numbers. Driven from one settlement to another they have at last loca- 
ted themselves near the borders of the Pacific Ocean and formed them. 
selves into a new State now applying for admission into the Federal 
Union, by the name of the * State of Deseret.” The following extract 
from their Constitution will give some idea of the location and boundaries 


of this proposed member of our Union: 

“We, the people, grateful to the Supreme Being, for the blessings 
hitherto enjoyed, and feeling our dependence on Him for a continuance 
of those blessings, do ordain and establish a free and independent govern- 
ment, by the name of the State of Deseret, including all the territory of 
the United States within the following boundaries, to wit: commencing 
at the 33d degree of north latitude, where it crosses the 108th degree of 
longitude west of Greenwich; thence running south and west to the 
northern boundary of Mexico; thence west to and down the main chan- 
nel of the Gila river, on the northern line of Mexico, and on the northern 
boundary of Lower California, to the Pacific Ocean; thence along the 
coast northwesterly to 118 deg. 30 min. of west longitude ; thence north 
to where said lines intersect the dividing ridge of the Sierra Nevada 
mountains ; thence north along the summit of the Sierra Nevada moun- 
tains to the dividing range of mountains that separates the waters flowing 
into the Columbia river from the waters running into the Great Basin; 
thence easterly along the dividing range of mountains that separates said 
waters flowing into the Great Basin on the south, to the summit of the 
Wind River chain of mountains; thence southeast and south by the di- 
viding range of mountains that separates the waters flowing into the Gulf 
of Mexico from the waters flowing into the Gulf of California; to the 
place of beginning, as set forth in a map drawn by Charles Preuss, and 
published by order of the Senate of the United States in 1848.” 


NEW YORK STATE LIBRARY. 


We are indebted to our distinguished friend Dr. T. Romeyn Beck, 
Secretary of the Regents of the University of New York, for a printed 
Catalogue of the Law Books in the New York State Library, for 1849.— 
The leadjng object of the Trustees of the Library has been to accumulate 
all the volumes of American Law Reports, and they appear to have been 
so far successful that only two or three remain to be procured. The 
Catalogue itself is a neatly printed octavo volume of 376 pages, and must 
be exceedingly useful to those who have access to the Library. The 
names of the different authors of treatises and reporters of decisions are 
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arranged in alphabetical order in the first part of the Catalogue, accom- 
panied with a brief statement of the titles and the year and place of pub- 
lication. This occupies 245 pages of the work. Then follows a list of 
the same works arranged according to the subjects. This is according to 
the plan of Watt's Bibliothica Britannica, a work of inestimable value 
which engaged the unwearied care and indefatigable labor of Dr. Watts 
for nearly 20 years! Whoever has prepared the Catalogue for the New 
York Library has performed a service for which he deserves a most 
ample reward. Why is it that no such Catalogue is published of the Li- 
brary of Pennsylvania? It would be satisfactory to the people to know 
what books they have obtained for their money ; and those who have oc- 
casion to resort to the Library would be greatly aided by the possession 
of such a Catalogue as that published by our sister State. 


New Publications. 


BARR’'S PENNSYLVANIA STATE REPORTS. 


The 10th volume of these Reports has made its appearance. The es- 
timable Reporter, Ropert M. Barr, Esq., has departed this life, and we 
presume that this is the last volume to be published under his name, un- 
less some friendly brother in the profession should undertake to report 
for the benefit of the family of the deceased during the remainder of his 
term. Mr. Barr was appointed under the act of 11th April, 1845, for the 
term of five years. According to the statute, the Governor confers the 
appointment, and has the power of removal, “for incompetency or a 
failure to discharge his official duties, on the address of the Judges of the 
Supreme Court in writing.”’ The Governor is also authorised to fill “any 
vacancy which may occur by death,” by an appointment for the unex- 
pired term. 

The volume before us is handsomely executed, and contains 559 pages, 
being nine pages more than required by the act of Assembly. This does 
not, however, fully compensate for the deficiency of six lines per page, 
which will be perceived on comparing this volume with that of 9 Watts 
& Sergeant which seems to have been made by the Legislature the 
standard. There is still a deficiency of nearly 70 pages per volume. 

In Lefever vs. Witmer, 10 Barr 505, we perceive that the Chief Jus- 
tice has expunged from his original opinion the declaration that the 
Court below “had no right to appoint a sequestrator,” in the case of a 
levy on a life estate, as reported in 2 American Law Journal 40. We are 
gratified at this; because as the case was one over which the Supreme 
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Court admitted that it had no jurisdiction, and for that reason quashed 
the appeal, the impolicy of expressing an unauthorized opinion, in opposi- 
tion to the authorized decision of the tribunal which had final jurisdiction, 
must be manifest at a blush. The inconvenience of such a course is in- 
creased by the poss/bility that the court below, in the exercise of its un- 
doubted authority, might be found to be in the right, and in such case 
would of course adhere to its opinion, and thus might be placed in a 
position of seeming disrespect to the higher tribunal. Great care should 
be taken to preserve the utmost good feeling between the courts of 
original and those of appellate jurisdiction. Where this is not the case 
there is danger to the rights of the suitor. 

In Com. vs. Stouffer, p. 553, the court below is made to speak of the 

clastic embrace of the mountain Kalmia.”” The error will readily be 
detected by the observer of Nature who has witnessed how beautifully 
the stamens of the laurel blossom are bound down in the bottom of the 
corolla, until they acquire sufficient maturity to burst their bonds and 
spring upwards towards the pistil, shedding the pollen upon it in the pro- 
cess of reproduction. The word elastic should be substituted for “ celas- 


tie.”* 
There are many interesting and valuable opinions in this volume of Re- 


ports and we cordially recommend it to the profession. 


Zabriskie’s Reports of Cases determined in the Supreme Couri of Juds- 
‘atur: of the State of New Jersey—Vol. 1—Parts 2 & 3.—These Reports 
cover the period from July Term 1847, to October Term 1848. So far 
as we are prepared to decide, from a hasty examination, the cases ap- 
pear to be well reported, and the decisions do credit to the Judicial ability 
of New Jersey. Butcan Mr. Fitz Randolph, the printer at New Bruns- 
wick, inform us why he uses different qualities of paper in the same 
volume? Some of the forms appear to be printed on paper exceedingly 
smooth, strong and fine, while other portions of the work are printed oa 
paper of a quality comparatively quite inferior. The contrast exhibits the 


work at a disadvantage. 


ERRATUM. 


The opinion of the Court of Common Pleas, in Hadden vs. Reestde, 
adopted by the Supreme Court, December No. Journal, page 263, was 
delivered by the Hon. N. Ewing, late President Judge, and not by his 


uccessor Judge Gilmore. 





